













学校编码：10384                              分类号      密级         
学    号：13620090153153                            UDC         
    
 




On the Status of the Principle of Party Autonomy 
in Area of the Application of Law 
孟昭华 
指导教师姓名： 徐 崇 利 教 授
专 业 名 称： 国 际 法 学
论文提交日期： 2015 年 10  月
论文答辩时间： 2015 年     月
学位授予日期： 2015 年     月
答辩委员会主席:          
评    阅    人:          


















































































另外，该学位论文为（                            ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的





























（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 







                             声明人（签名）： 





















































































This dissertation focus on the status of the principle of party autonomy as 
one of the method to choose law system in international private law from the 
background that the problem of how to make the applicable law sure is still in 
quarrel from the past to the present. The theme advocates that party autonomy 
can be applied as pre-procedural method to govern the applicable law in the field 
of international law. So compared with other choice-of-law methods, the 
principle of party autonomy is unique and superior. Only in the absence of party 
autonomy, other methods can be take into account. Of course, party autonomy is 
inevitably limited by jus cogens and public order of the forum, although there are 
essential difference from them: the former is applied at the same time while 
selecting the applicable law by party autonomy; the latter sends restriction to the 
outcomes after the application of party autonomy. 
This paper is divided into five sections. 
Chapter one aims to find the essence of the principle of party autonomy. 
This part articulate the topic of the dissertation is on the status of party autonomy 
in the application of law system by redefining party autonomy. Then in order to 
facilitating the applying of party autonomy to the other non-contractual areas, it 
analysis the relationship of three similar conceptions on the basis of the history 
of party autonomy: party autonomy, freedom of contract and private autonomy. 
Chapter two illustrate the restrictions on the principle of party autonomy. It 
divides the restrictions into inherent restrictions and extrinsic restrictions. The 
former refers to restrictions of traditional views, such as the form, the time or the 
content of it and so on; the latter points to the necessary of restrictions resulting 
from public order and identity. 
Chapter three investigates the practice of the principle of party autonomy. It 
focus on the practice of development on party autonomy in contractual or 
non-contractual areas from national to international perspective, aiming to 
provide the factual support for the theoretical argument into context. 
Chapter four analyses the feature of the principle of party autonomy. It is the 














autonomy by comparing it with all the other contacts including objective 
connecting points and the principle of most significant relationship. Then, there 
is the core topic of the full text that the principle of party autonomy can be 
regarded as the pre-procedural method beyond the other connecting points. 
Chapter five inks the principle of party autonomy in China. It develops in 
chronological order: backing the historical development of it, displaying the 
status quo of it and out looking the future prospects of in in China. 
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